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Kenai Peninsula Borough

Flood P lain Task  Force
Meeting Summary

April 15, 2009 - 6:00 p.m. Cooper Landing Community Hall, 18511 Bean Creek Rd., Cooper Landing

CALL TO ORDER

A regular meeting of the Flood Plain Task Force was held on April 15, 2009, in the Council
Chambers of Seward City Hall, Seward, Alaska. Chair Long called the meeting to order at 6:00 p.m.

There were present:

Ron Long, Chair Scott Walden
Dan Mahalak Sue McClure
Holly Montague Mary Toll
Bill Williamson Jane Gabler
Randy Stauffer Jim McCracken
Ron Wille Matt Gray
Todd Petersen Christy Terry

Absent:

Charlie Pierce, Vice Chair
Kevin Lyon
Bob Hicks

Also in attendance was:

Shellie Morgan, Deputy Clerk

WELCOME

Chair Long welcomed everyone to the Flood Plain Task Force Meeting.

PUBLIC COMMENT - None.
(0 6 :0 2 :0 0 )

GENERAL DISCUSSION

Mr. McCracken referenced the April 7, 2009 letter from Borough Mayor David Carey addressed to
the Department of Natural Resources (DNR) regarding the State of Alaska Navigability
Determination of March 20, 2006, he asked if there had been any response from DNR.

Mr. Mahalak stated Mr. Scott Ogan, Natural Resource Manager II, for DNR had been in the area.
He said Mr. Ogan met with him and discussed issues with Salmon Creek; currently in the Alaska
Coastal Management Program (ACMP) review process. He stated the review was for an extensive
dredging permit for 450,000 cubic yards requested by the Borough; however, that figure had been
reduced to 105,000 cubic yards.
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Mr. Mahalak noted during the meeting, Mr. Ogan had indicated the 2006 Navigability Determination
was not an official determination, it was only issued as a memo.

Mr. Mahalak noted he had provided Mr. Ogan with data maps, showing the current issues within
the Seward area.

Chair Long asked if Mr. Ogan had indicated how he felt about the navigability. Mr. Mahalak said
it appeared Mr. Ogan felt the creek was navigable. 

Mr. Long requested that any further dealings with Mr. Ogan include Deputy Borough Attorney Holly
Montague, to address possible legal ramifications, and asked Ms. Montague to work on a back up
plan in case DNR cames back with a navigable determination.

Mr. Wille stated Flood Plain Task Force Resolution 2009-01 was presented to the Road Service Area
Board (RSA).

Mr. Best stated if a creek was determined non-navigable the survey instruction would change, the
land under the water then became private property, when the creek was determined navigable it
became State property.

Chair Long stated that more than likely the first determination from the State would be navigable,
in order to protect the States interests, the Borough would have had to prove otherwise.

Mr. McCracken stated if the land was patented prior to Statehood, the State then had no claim on
the navigability.

(0 6 :1 3 :4 6 )

RESOLUTION 2009-02

Mr. Mahalak stated he had spoken with Frankie Barker, Environmental Planner  and John Harris,
Director of Public Works from the Matanuska Susitna Borough regarding becoming a co-sponsor
of Flood Plain Task Force Resolution 2009-02, he said both Mr. Barker and Mr. Harris referred him
to Matanuska Susitna Borough Manager John Duffy whom he had not been able to contact.

Mr. Mahalak said the Matanuska Susitna Borough did not include permits for the Borough dredging,
instead they put that responsibility on the contractors; which had resulted in contractors not taking
the jobs. He said the Matanuska Susitna Borough did a Channel Migration Zone (CMZ) analysis
through U.S. Geological Survey (USGS) for $900,000 plus, it took three years and was almost
complete, the May 13, 2009, Matanuska Susitna Planning Meeting would address options for
obtaining community support, and comprehensive plan development.

Mr. Stauffer said during a previous meeting, DNR representative Susan Brown had implied that
prior attempts to remove the royalty fee within the court system had failed.

Mr. Walden stated that Ms. Brown had also referred to the fact, 100 percent of the fee had never
been removed; however, it had been substantially reduced. He said in one case it had been
reduced from $1.00 per cubic yard to $.50 per cubic yard, with the fee waived on the first 5,000
cubic yards. He believed this showed the fee and policy were flexible and should be negotiated.
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Mr. Peterson said he believed the State was charging the royalty fee, to avoid any violations of
State or Constitutional Statues; however, the fee amount was discretionary.

[Clerk’s Note: Amendments were made to Resolution 2009-02 as follows: Section 1 to read, “That
[SALMON CREEK, FOURTH OF JULY CREEK, AND SAWMILL CREEK ARE CONTINUALLY] all flowing waters into
Resurrection Bay in the vicinity of Seward, Alaska are continually filling with sediment and debris
that must be removed to lessen the flood events in the Seward area [, AS IT APPLIES TO ALL FLOWING

WATERS INTO RESURRECTION BAY IN THE VICINITY OF SEWARD, ALASKA].” Section  3 to read, “ That the
Kenai Peninsula Borough Flood Plain Task Force [REQUESTS] requires that the State exempt [FROM

ITS GRAVEL EXTRACTION ROYALTY FEE,] flood mitigation projects in the Seward area from its gravel
extraction royalty fee.”]

Flood Plain Task Force Resolution 2009-02 was adopted as amended.
(6 :3 7 :3 2 )

AMENDMENTS TO BOROUGH CODES

Mr. Wille referred to a section of Borough Code 14.06.170, which read, “The RSA board may
require, upon staff recommendation, an engineering analysis and design for locations susceptible
to flooding, situation, or other natural conditions potentially damaging to the right-of-way, adjacent
property, or water courses and water bodies.” He said the acceptance of the Seward mapped flood
area, stated everything within the mapped area was susceptible to flood.

Chair Long stated the section of 14.06.170 which read, “The RSA board may require, upon staff
recommendation” placed the board in second position, and considered what would happened when
there was no staff recommendation.

Mr. Wille said the RSA board had been considering requesting the Borough Assembly change the
section of 14.06.170 to read, “The RSA board [MAY] shall require[, UPON STAFF RECOMMENDATION,] an
engineering analysis.”

Mr. Wille stated due to the challenges in the Seward area the RSA board was looking at applying
stronger requirements, he said almost all roads in Seward had failed at some time, no matter
where they were located.

Chair Long stated that he believed the section of 14.06.170 would better read, “The RSA board
may require[, UPON STAFF RECOMMENDATION,] an engineering analysis.”

Mr. Wille stated the current Borough practice was staff reviewed the applications and issued
permits, only when an issue was presents did the application come before the RSA board.

Mr. Best suggested requirements for all road development in the Seward area to require an
engineering analysis due to the challenges; however, there was also a need for an exemption
process.

Ms. Terry asked if there was a variance procedure available in the code. Ms. Montague stated there
was in Borough Code 14.06.230.

Chair Long said all requirements and possible requirements should be provided to the developers
prior to construction beginning.
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Mr. Stauffer stated that he believed amending Borough Codes to single out a specific community
would be opening the Borough up to discrimination liabilities.

Ms. Montague said when the Borough designated the Seward Map Flood Data Area (SMFDA), the
Borough recognized the area was a flood area, she felt there was no concern for discrimination
liabilities if the development was within the SMFDA, she said language could be used leaving the
additional requirements optional in other areas of the Borough.

Ms. McClure asked if the current Borough Codes were being enforced, and if so how was it that all
roads in Seward had failed. Mr. Wille stated the roads were built prior to current requirements
being in place.

Ms. McClure asked if language was included in Borough Code to require inspections, would there
be enough staff to check each road. Mr. Wille said he believed it wold be possible, since there were
not many roads being built in Seward.

Mr. McCracken stated he believed engineering requirements would be costly to the developers;
therefore, prohibitive to development.

Mr. Williamson suggested phase inspection on developments, making it possible for problems to
be located prior to completion of a development.

Ms. Montague believed that even with the cost prohibitive argument, the requirements should still
be mandatory within the SMFDA, with an exception process available.

Ms. Terry stated language on the permit stating, “because of the RSA board there may be other
requirements needed,” would be very helpful in notifying developers.

Mr. Williamson stated as a developer he video taped his construction projects, that way if an
inspector was not available, and questions came up at a later date, he could provide visual proof
of what had taken place.

Robin Ward, PO box 91443, Anchorage, stated it appeared the Borough currently had the
authority to require engineering within the SMFDA, she asked why the Task Force was looking at
changing Borough code rather than just making a policy change.

Chair Long stated the only time the Borough would impose anything other than the typical
standard in Seward was upon staff recommendation; however, there was nothing in Borough Code
that said the staff would make that recommendation, the Task Force was opting for placing the
RSA board ahead of the Borough staff in the review process.

Mr. Walden noted that the State disclaimer requirement was not required on all transactions, there
were exceptions such as; new developments; undeveloped lands; and if both parties agreed to
non-disclosure.
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Ms. Montague stated that recording warnings on plats would only apply to new plats, and referred
to the language suggested by the legal department, “Some or all of the property shown on this plat
had been designated by FEMA or the Kenai Peninsula Borough as a flood hazard area. Interested
persons were strongly encouraged to contact the Kenai Peninsula Borough in Soldotna, Alaska for
more current information.” 

Ms. Toll suggested stronger language and gave an example, “Prior to development the KPB should
be contacted for current information and regulations.”

Ms. Gabler said she believed the section stating, “contact the KPB” was not specific enough.

Chair Long suggested including the KPB Planning Department as the contact.

Mr. Best suggested referencing sections of code on the plat warning rather than a statement to
contact the KPB Planning Department.

Ms. Montague stated concerns with referencing specific Borough Codes, since codes change and
the plat was permanent.

Chair Long asked if it would be possible to send the surveyors working within the Seward area a
notice of additional requirements.

Mr. Best said he would be glad to send a notice to all surveyors within the local chapter.

Chair Long asked that Mr. Best bring a draft of the letter to be sent to surveyors in the local
chapter to the next Task Force meeting.

Mr. Williamson suggested a packet of all pertinent Borough Code be supplied with the application,
this would notify the developers in advance of all requirements.

(0 7 :4 2 :5 2 )

PERMITS, LETTERS & NOTICES

Ms. Gabler referenced the notice on page 33 that was mailed out after the enactment of Ordinance
2009-09, she said calls had been received as a result. 

Chair Long requested Ms. Montague provide an overview of the Legal Department memo, “Legal
Enforcement Steps of Floodplain Ordinance.”

Ms. Montague stated she believed that most violations were handled administratively, the Legal
Department had not seen many violations; however, there were several options for enforcement,
one being issuing administrative fines, which would include a hearing process, with the option of
appealing the fine. She said another option would be for the Code Compliance Officer to file an
infraction in court, she said this was seen as a less viable option by the Legal Department. She said
another option was the Legal Department filing a Statutory Injunction, which involved going before
a judge, proving a violation had occurred, and the judge making a final ruling.

Mr. McCracken stated making additional educational information available to the developers would
more than likely resolve a majority of the non-compliance issues.

(0 7 :5 4 :4 4 )
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CHANNEL MIGRATION ZONES (CMZ)

Chair Long noted the time necessary to completely cover the subject of Channel Migration Zones
(CMZ) and rescheduled the subject for the next Task Force Meeting.

(0 7 :5 6 :1 4 )

LAND SWAP

Chair Long reviewed the laydown memo from Marcus Mueller on the process used to provide
Borough lands for redevelopment outside of flood hazard areas. He noted during the April 1, 2009
Task Force Meeting it was discussed to look at options other than Borough owned lands.

Mr. McCracken said he would bring a presentation of private sector properties to the next Task
Force Meeting.

Mr. Mahalak stated the area north of Bear Lake was on the Area of Interest (AOI) for the next
LiDar flight; however, Seward Bear Creek Flood Service Area funds could not be used to cover the
costs, because it was outside of the funding source.

Chair Long requested Ms. Montague draft an Ordinance requesting funding for the area north of
Bear Lake to be included in the LiDar flight.

(0 8 :0 6 :1 3 )

TAKE AWAY ITEM REVIEW

Chair Long read the recommendation of the Legal Department. Ms. Montague clarified that her
position as an Attorney on the Task Force, was to make sure that the policy decisions made were
legal.

Mr. Best said he would like to see change, he did not want the Task Force to go through all the
work involved and end up with the wrong type of rules that do not work for the Seward area. He
said what the Task Force currently had was a mapped flood area and the existing Borough rules
did not work. He said the Task Force needed to set standards that would keep people safe.

Ms. McClure stated her main priority would be to make sure buyers were notified of the possible
risks.

Ms. Terry said she would like to see the findings, statement of purpose and the objectives that
were outlined in the current Borough Flood Plain Management Code, for both the FEMA, and
historical flooding areas.  She said the second thing she would like to see done was at some level
the Task Force needed to implement the CMZ standard of regulations; however, that was a long
and expensive process.

Mr. Williamson stated he wanted to produce a long range plan with the Task Force, since Seward
was an ever-changing area, and continued mapping for each new flood event

Mr. Stauffer said he would like to see the efforts of the KPB coordinated with the City of Seward
efforts, so there were similar regulations and codes from each. He said he would like to see the
long range watershed master plan that was being developed by the Seward / Bear Creek Flood
Service Area (SBCFSA) implemented throughout Seward.
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Mr. Peterson said it was of vital importance that standards and codes be developed to work for the
Planning Commission, something that would allow the Planning Commission to give a more detailed
inspection of what was before them. He also noted the Task Force needed to be cautious, and not
get overzealous, by curbing development and burdening home owners.

Mr. McCracken stated he would like to see additional lands available to entice people to move out
of the hazard areas.

Chair Long said he would like to see no net loss of critical flood way carrying capacity, and he
believed that went along with what everyone else was saying.

Mr. Wille said the SBCFSA had a plan, and he would like to see the Task Force support the plan,
and some items in the plan implemented. He would like to see secondary access added to the more
populated subdivisions within the Seward area.

Mr. Mahalak stated he would like to see an adaptive management program in place for Seward.

Mr. Gray stated he would like to see a long term plan which included the CMZ, maintaining the
flood ways, and also looking at areas that were impeding the flow, and working toward more land
swaps. He stated some type of building requirements should be in place within the flood hazard
areas.

Mr. Walden said he would like to see Borough Code amendments, and CMZ long range planning.

Ms. Gabler said she would like the Borough Codes to be amended to recognize other sections of
Borough Code, that should be tied together.

Robin Ward, said she applauded the efforts being made by the Task Force and was glad to be
able to participate.

(0 8 :2 2 :2 8 )

GENERAL DISCUSSION AND QUESTIONS

Mr. Mahalak asked if staff could produce a map showing land that was patented prior to Statehood.

Mr. Best stated that information was not readily available and would be a project that would
require large amounts of research.

Mr. Mahalak stated that Flood Plain Task Force Resolution 2009-02 had been approved by the Task
Force and he would like to know when that would be released to the State.

Ms. Montague stated the Task Force was advisory to the Assembly, and the Resolution would be
presented to the Assembly, if it were to be forwarded further it would need to be approved by the
Assembly.

Mr. Peterson asked if the new FEMA maps would supercede the Borough Maps. Chair Long stated
if FEMA comes out with new maps those maps would become the default minimum regulatory
standard.



Kenai Peninsula Borough Flood Plain Task Force

Page 8 of 8 April 1, 2009

(0 8 :3 1 :0 0 )

TASK FORCE MEETING AND ANNOUNCEMENTS

The next meeting of the Flood Plain Task Force was scheduled for April 29, 2009 at 6:00 p.m. in
the Council Chambers of Seward City Hall, 401 Adams Street, Seward.

ADJOURNMENT

The committee adjourned at 8:38 p.m.



FEMA MODEL ORDINANCE
For

FLOOD LOSS REDUCTION & FISH HABITAT ENHANCEMENT
REVISED November 6, 2001

SECTION 1.0:  STATUTORY AUTHORIZATION, FINDINGS OF
FACT, PURPOSE AND OBJECTIVES

__1_ STATUTORY AUTHORIZATION

The Legislature of the State of ______________ has delegated the responsibility to local
governmental units to adopt regulations designed to promote the public health, safety, and
general welfare of its citizenry.  Therefore, the____________ of ___________, does
ordain as follows:

1. FINDINGS OF FACT

3 The flood hazard areas of __________ are subject to periodic inundation which
results in loss of life and property, health, and safety hazards, disruption of commerce and
governmental services, extraordinary public expenditures for flood protection and relief,
and impairment of the tax base, all of which adversely affect the public health, safety, and
general welfare.

4 These flood losses are caused by placing capital development and infrastructure on
areas prone to inundation the cumulative effect of obstructions in areas of special flood
hazards which increase flood heights and velocities, and when inadequately anchored,
damage uses in other areas.  Uses that are inadequately floodproofed, elevated, or
otherwise protected from flood damage also contribute to the flood loss.

_5_Floodplain and stream connectivity is a major element in maintaining healthy
riparian habitat and off-channel habitats for the survival of fish species and conveyance
of floodwaters in the northwest. If river, floodplains and other systems are not viewed
holistically as biological, geomorphological units, this can lead to serious degradation
of habitat and increase flood hazards which, in turn, can contribute to listing of various
fish species as threatened or endangered and result in extraordinary public
expenditures for flood protection and relief. 

3. STATEMENT OF PURPOSE

It is the purpose of this ordinance to promote the public health, safety, and general welfare, to
maintain streams and floodplains in their natural state to the maximum extent possible so
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they support healthy biological ecosystems, and to minimize public and private losses due
to flood conditions in specific areas by provisions designed:

_3__ To protect human life and health;
_4__ To minimize expenditure of public money for and costly flood control projects and

flood damage repair;
_5__ To minimize the need for rescue and relief efforts associated with flooding and

generally undertaken at the expense of the general public;
_6__ To minimize prolonged business interruptions;
_7__ To minimize damage to public facilities and utilities such as water and gas mains,

electric, telephone and sewer lines, streets, and bridges located in areas of special flood
hazard;

_8__ To help provide maintain a stable tax base by providing for the sound use and
development of areas of special flood hazard so as to minimize future flood blight
areas;

_9__ To ensure that potential buyers are notified that property is in an area of special
flood hazard; and,

_10__ To ensure that those who occupy the areas of special flood hazard assume
responsibility for their actions.

_11__ To assure that flood loss reduction measures under the NFIP protect are consistent
with retaining natural floodplain functions related to protecting riparian habitat and the
natural processes that create and maintain habitat for fish.

_12__ To assure no net loss of hydraulic, geomorphic, and ecological functions of
floodplains. 

4. METHODS OF REDUCING FLOOD LOSSES

In order to accomplish its purposes, this ordinance includes methods and provisions for:

_13__ Restricting or prohibiting uses which are dangerous to health, safety, and property
due to water or erosion hazards, or which result in damaging increases in erosion or in
flood heights or velocities;

_14__ Requiring that uses vulnerable to floods, including facilities which serve such uses,
be protected against flood damage at the time of initial construction or relocated and
possibly relocating uses outside of the floodplain;

_15__ Restricting Controlling the alteration of natural flood plains, stream channels, and
natural protective barriers, which help accommodate or channel flood waters;

_16__ RESTRICTING Controlling filling, grading, dredging, and other development
which may increase flood damage and alter beneficial natural stream processes; and
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_17__ Preventing or regulating the construction of flood barriers that would which will
unnaturally divert floodwaters in such as way as to, block natural channel migration, or
may increase flood hazards in other areas.

SECTION 2.0:  DEFINITIONS

Unless specifically defined below, words or phrases used in this ordinance shall be interpreted so as to
give them the meaning they have in common usage and to give this ordinance its most reasonable
application.

“APPEAL” means a request for a review of the interpretation of any provision of this ordinance or a
request for a variance.

“AREA OF SHALLOW FLOODING” means a designated AO, or AH Zone on the Flood Insurance Rate
Map (FIRM).  The base flood depths range from one to three feet; a clearly defined channel does
not exist; the path of flooding is unpredictable and indeterminate; and, velocity flow may be
evident.  AO is characterized as sheet flow and AH indicates ponding.

“AREA OF SPECIAL FLOOD HAZARD” means the land in the flood plain within a community subject
to a one percent or greater chance of flooding in any given year.  Designation on maps always
includes the letters A or V.

“BASE FLOOD,” means the flood having a one percent chance of being equaled or exceeded in any
given year.  Also referred to as the “100-year flood.”  Designation on maps always includes the
letters A or V.

“BASEMENT” means any area of the building having its floor subgrade (below ground level) on all
sides.

“BREAKAWAY WALL” means a wall that is not part of the structural support of the building and is
intended through its design and construction to collapse under specific lateral loading forces,
without causing damage to the elevated portion of the building or supporting foundation system.

“CHANNEL MIGRATION ZONE” means the lateral extent of likely movement along a stream reach
during the next one hundred years with evidence of active stream channel movement over the past
one hundred years. Evidence of active movement can be provided from aerial photos or specific
channel and valley bottom characteristics. A time frame of one hundred years was chosen because
aerial photos and field evidence can be used to evaluate movement in this time frame. Also, this
time span typically represents the time it takes to grow mature trees that can provide functional
large woody debris to most streams. In large meandering rivers a more detailed analysis can be
conducted to relate bank erosion processes and the time required to grow trees that function as
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stable large woody debris.

With the exception of shorelands in or meeting the criteria for the "natural" and "rural conservancy"
environments, areas separated from the active channel by legally existing artificial channel
constraints that limit bank erosion and channel avulsion without hydraulic connections shall not be
considered within the CMZ. All areas, including areas within the "natural" and "rural
conservancy" environments, separated from the natural channel by legally existing structures
designed to withstand the 100-year flood shall not be considered within the CMZ. A tributary
stream or other hydraulic connection allowing PTE species fish passage draining through a dike or
other constricting structure shall be considered part of the CMZ.

Note: I’ve used the definition of Channel Migration Zone from the Shoreline Guidelines for reference. 
The second paragraph is a very important concept that should be retained in the model ordinance.
 It’s saying, in effect, that an area protected from flooding by a legally existing structure designed
to protect against the 100 year flood would not be considered part of the CMZ.  If you have a
structure that protects against a lesser event (say, a 25yr flood), the protected area might or might
not be considered part of the CMZ, depending upon land use.  Areas already developed would not
be considered part of the CMA, but rural or undeveloped areas would.  The local jurisdictions are
going to be using the Shoreline Guidelines or something very similar as a tool in designating land
use in most floodplains.  So, it is a convenient way to define CMZ.  Using your definition, we lose
the ability to restore many of the areas important to salmonids.

Means the lateral extent of likely movement along a stream reach during the next one hundred years with
evidence of active stream channel movement over the past one hundred years.  Evidence of active
movement can be provided from aerial photos or specific channel and valley bottom
characteristics.  A time frame of one hundred means the lateral extent of active channel movement
along a stream reach over the past 100 years.  Evidence of active movement over the 100-year
time frame can be inferred from aerial photos or from specific channel and valley bottom
characteristics.  Also, the time span typically represents the time it takes to grow mature trees that
can provide functional large woody debris to streams.  A CMZ is not typically present if the valley
width is generally less than two bank full widths, is confined by terraces, no current or historical
aerial photographic evidence exists of significant channel movement, and there is no field evidence
of secondary channels with recent scour from stream flow or progressive bank erosion at meander
bends.  Areas separated from the active channel by legally existing artificial channel constraints
that limit bank erosion and channel avulsion without hydraulic connections shall not be considered
within the CMZ

.

“COASTAL HIGH HAZARD AREA” means an area of special flood hazard extending from offshore to the inland
limit of a primary frontal dune along an open coast and any other area subject to high velocity wave action
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from storms or seismic sources.   The area is designated on the FIRM as Zone V1-30, VE or V.

“CRITICAL FACILITY” means a facility for which even a slight chance of flooding might be too great.  Critical
facilities include, but are not limited to schools, nursing homes, hospitals, police, fire and emergency response
installations, installations which produce, use or store hazardous materials or hazardous waste.  Add:
“Critical facilities should not be sited in flood hazard zones, since history tells us that we cannot
guarantee protection from flooding. “

“DEVELOPMENT” means any man-made change to improved or unimproved real estate, including but not limited to
buildings or other structures, mining, dredging, filling, grading, paving, excavation or drilling operations,
storage of equipment or materials, or any other activity which results in the removal of substantial amounts of
vegetation or in the alteration of natural site characteristics located within the area of special flood hazard.

“ELEVATED BUILDING” means for insurance purposes, a no basement building which has its lowest elevated floor
raised above ground level by foundation walls, shear walls, post, piers, pilings, or columns.

“EXISTING MANUFACTURED HOME PARK OR SUBDIVISION” means a manufactured home park or
subdivision for which the construction of facilities for servicing the lots on which the manufactured homes are
to be affixed (including, at a minimum, the installation of utilities, the construction of streets, and either final
site grading or the pouring of concrete pads) is completed before the effective date of the adopted floodplain
management regulations.

“EXPANSION TO AN EXISTING MANUFACTURED HOME PARK OR SUBDIVISION” means the preparation
of additional sites by the construction of facilities for servicing the lots on which the manufactured homes are
to be affixed (including the installation of utilities, the construction of streets, and either final site grading or
the pouring of concrete pads).

“FLOOD” or “FLOODING,” means a general and temporary condition of partial or complete inundation of normally
dry land areas from:

_18__ The overflow of inland or tidal waters and/or
_19__ The unusual and rapid accumulation of runoff of surface waters from any source.

“FLOOD INSURANCE RATE MAP (FIRM)” means the official map on which the Federal Insurance Administration
has delineated both the areas of special flood hazards and the risk premium zones applicable to the
community.

“FLOOD INSURANCE STUDY” means the official report provided by the Federal Insurance Administration that
includes flood profiles, the Flood Boundary-Floodway Map, and the water surface elevation of the base flood.

“FLOODWAY” means the channel of a river or other watercourse and the adjacent land areas that must be reserved
in order to discharge the base flood without cumulatively increasing the water surface elevation more than one
foot.  Note: Is this definition set in stone?   A one-foot rise could have vastly different implications
for different rivers in terms of the area of flood plain allowed to be developed.  If possible, it
would be good to scale the “allowable rise” to the size of various rivers rather than a “one size fits
all.”
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“HABITAT” means the combination of essential elements in the ecological function of riverine and marine shoreline
systems that, for threatened, endangered, and priority species of fish, included but not limited to adequate: 1)
substrate; 2) water quality; 3) water quanity; 4) water temperature; 5) water velocity; 6) cover/shelter; 7)
food (juveniles only); 8) riparian vegetation; 9) space; and 10) safe passage conditions; and 11) stable
channel and bed. Other elements may include an essential element in ecological functions of riverine and
marine shoreline systems that, for threatened, endangered and priority species of fish, includes, but is not
limited to, shade and moderation of water temperature, streambank stabilization, shoreline protection,
riparian corridors, large woody debris (lwd), lwd recruitment processes, a natural range of variability of
flows, and off-channel rearing areas control of sediment input from surface erosion, regulation of nutrient and
pollutant inputs to streams, littER, er and woody debris recruitment, refugia, and food production. 

“HYPORHEIC ZONE” is the saturated zone located beneath and adjacent to streams that contains some
portion of surface waters and means the area of subsurface flow between surface water and the
water table; it is generally above the groundwater level, serves as a filter for nutrients and maintains
high water quality.  Floodplains provide course beds of alluvial sediments through which these subsurface
river flows pass, much like a filter, contributing to habitat.

“IMPERVIOUS SURFACE” means any material or land alteration (i.e., clearing, grading, etc.) which reduces or
prevents absorption of storm water into previously undeveloped land.  That hard surface area which either
prevents or retards the entry of water into the soil, water that had entered under natural conditions prior to
development; and/or that hard surface area that causes water to run off the surface in greater quantities or at
an increased rate of flow from that present under natural conditions prior to development.  Common
impervious surfaces include, but are not limited to:  roof tops, walkways, patios, driveways, parking lots or
storage areas, concrete or asphalt paving, gravel roads, and packed earthen materials.

“LOWEST FLOOR” means the lowest floor of the lowest enclosed area (including basement).  An unfinished or
flood resistant enclosure, usable solely for parking of vehicles, building access or storage, in an area other
than a basement area, is not considered a building’s lowest floor, provided that such enclosure is not built so
as to render the structure in violation of the applicable non-elevation design requirements of this ordinance
found at Section 5.2-1(2).

“MANUFACTURED HOME” means a structure, transportable in one or more sections, which is built on a
permanent chassis and is designed for use with or without a permanent foundation when attached to the
required utilities.  The term “manufactured home” does not include a “recreational vehicle.”

“MANUFACTURED HOME PARK OR SUBDIVISION” means a parcel (or contiguous parcels) of land divided
into two or more manufactured home lots for rent or sale.

“NEW CONSTRUCTION” means structures for which the “start of construction” commenced on or after the
effective date of this ordinance.

“NEW MANUFACTURED HOME PARK OR SUBDIVISION” means a manufactured home park or subdivision for
which the construction of facilities for servicing the lots on which the manufactured homes are to be affixed
(including at a minimum, the installation of utilities, the construction of streets, and either final site grading or
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the pouring of concrete pads) is completed on or after the effective date of adopted floodplain management
regulations.

“PROTECTED AREA” means any land and vegetation that lies within the Riparian Buffer Zone, channel migration
zone, and/or floodplain, whichever is more restrictive. 

“QUALIFIED PROFESSIONAL” means a person with experience and training in fish and wildlife issues and/or river
systems; who has experience analyzing fish and wildlife habitats and their functions and values, impacts to
the habitats, channel morphology, and mitigation; who derives his/her livelihood from employment as a
habitat management consultant or fisheries biologist, or who functions in these areas but as a fluvial
geomorphologist.  Qualifications include:  [1] a B.S. or B.A. or equivalent degree in biology, environmental
studies, fisheries, geomorphology or related field, and two years of related work experience, or; [2] five years
of related work experience.  

“RECREATIONAL VEHICLE” means a vehicle which is:

_1__ Built on a single chassis;
_2__ 400 square feet or less when measured at the largest horizontal projection;
_3__ Designed to be self-propelled or permanently tow able by a light duty truck; and
_4__ Designed primarily not for use as a permanent dwelling but as temporary living quarters for

recreational, camping, travel, or seasonal use.

“RIPARIAN BUFFER ZONE” means an overlay zone that encompasses all land within distances specified in the
ordinance on all watercourses and on either side of all streams measured as a line extending perpendicularly
ordinary high water, and within which vegetation retention, pervious surfaces and special management
practices are required for the protection of water quality, hydrologic functions, and fish and wildlife habitat.
The federal services consider riparian buffer zones as the land adjacent to a water body including off
channel areas equal to one site-potential tree height measured perpendicularly from the bank full flow.  

Note: I put the definition of the vegetation
“START OF CONSTRUCTION” includes substantial improvement, and means the date the building permit was

issued, provided the actual start of construction, repair, reconstruction, placement or other improvement was
within 180 days of the permit date.  The actual start means either the first placement of permanent
construction of a structure on a site, such as the pouring of slab or footings, the installation of piles, the
construction of columns, or any work beyond the stage of excavation; or the placement of a manufactured
home on a foundation.  Permanent construction does not include land preparation, such as clearing, grading
and filling; nor does it include the installation of streets and/or walkways; nor does it include excavation for a
basement, footings, piers, or foundations or the erection of temporary forms; nor does it include the
installation on the property of accessory buildings, such as garages or sheds not occupied as dwelling units or
not part of the main structure.  For a substantial improvement, the actual start of construction means the first
alteration of any wall, ceiling, floor, or other structural part of a building, whether or not that alteration
affects the external dimensions of the building.

“STRUCTURE” means a walled and roofed building including a gas or liquid storage tank that is principally above
ground.
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“SUBSTANTIAL DAMAGE” means damage of any origin sustained by a structure whereby the cost of restoring the
structure to its before damaged condition would equal or exceed 50 percent of the market value of the
structure before the damage occurred.

“SUBSTANTIAL IMPROVEMENT” means any repair, reconstruction, or improvement of a structure, the cost of
which equals or exceeds 50 percent of the market value of the structure either:

_20__ Before the improvement or repair is started; or
_21__ If the structure has been damaged and is being restored, before the damage occurred.  For the

purposes of this definition “substantial improvement” is considered to occur when the first
alteration of any wall, ceiling, floor, or other structural part of the building commences, whether
or not that alteration affects the external dimensions of the structure.

The term does not, however, include either:

_22__ Any project for improvement of a structure to correct existing violations of state or local
health, sanitary, or safety code specifications which have been identified by the local code
enforcement official and which are the minimum necessary to assure safe living conditions, or

_23__ Any alteration of a structure listed on the National Register of Historic Places or a State
Inventory of Historic Places.

“VARIANCE” means a grant of relief from the requirements of this ordinance which permits construction in a
manner that would otherwise be prohibited by this ordinance.

“WATER DEPENDENT” means a structure or use for commerce or industry which cannot exist in any other
location and is dependent on the water by reason of the intrinsic nature of its operations.  A use that can be
carried out only on, in or adjacent to water areas because the use requires access to the water body for
waterborne transportation, recreation, energy production or source of water.  Examples include ship cargo
terminal loading areas, fishing, ferry and passenger terminals, barge loading facilities, ship building and dry
docking, marinas, aquaculture, float plane facilities, hydroelectric dams, surface water intake, and sewer
outfalls. 

“WATER TYPING SYSTEM” means a system for classifying streams according to their size and fish habitat
characteristics.  The system is based generally on the Washington Department of Natural Resources
classification system, and includes the following:

1_ Type 1:  includes all major salmonid-bearing streams that are mapped on the FEMA Flood
Insurance Rate Maps.  In Washington State, this includes all waters inventoried as “shorelines
of the State.”

2_ Type 2:  includes segments of natural waters not classified as Type 1 that are salmonid-
bearing, and are used by substantial numbers of fish for spawning, rearing or migration. 
Waters are presumed to have highly significant fish populations if they   include stream



9

segments having a defined channel 20 feet or greater within the bank full width, are lakes,
ponds or impoundments having a surface area of one acre or greater, or are waters used by
salmonids for off-channel habitat. 

3_ Type 3:  includes segments of natural waters which are not classified as Type 1 or 2, and have
a moderate to slight fish, wildlife and human use.  These waters typically have a defined
channel of 5 to 20 feet within the bank full width, or are ponds or impoundments having a
surface area of less than one acre. 

4_ Type 4:  includes segments of natural waters with bank full widths of defined channels that are
not Type 1, 2 or 3 waters, are typically less than 5 feet in width and which are perennial
waters of nonfish-bearing streams. 

5_ Type 5:  includes segments of natural waters with bank full widths of defined channels that are
not Types 1-4, are less than 5’ wide and are seasonal nonfish-bearing streams. 

Note: the Washington Department of Natural Resources has updated definitions of these stream types
that you may want to incorporate.

SECTION 3.0:  GENERAL PROVISIONS

__1_ LANDS TO WHICH THIS ORDINANCE APPLIES

This ordinance shall apply to all areas of special flood hazards within the jurisdiction of
___________________.

__2_ BASIS FOR ESTABLISHING THE AREAS OF SPECIAL FLOOD HAZARD

The areas of special flood hazard identified by the Federal Insurance Administration in a scientific and
engineering report entitled “The Flood Insurance Study for   (community name) ____ “ dated
____________, 20__, and any revisions thereto, with an accompanying Flood Insurance Rate Map
(FIRM), and any revisions thereto, are hereby adopted by reference and declared to be a part of this
ordinance.  The Flood Insurance Study and the FIRM are on file at __(community address).  The best
available information for flood hazard area identification as outlined in Section 4.3-2 shall be the
basis for regulation until a new FIRM is issued which incorporates the data utilized under Section
4.3-2.  Any flood information that is more restrictive or detailed than the FEMA data can be used for
flood loss reduction and/or fisheries habitat management purposes, including data on channel
migration, more restrictive floodways, maps showing future build-out conditions, specific maps from
watershed or related studies that show riparian habitat areas, or similar maps.   

__3_ PENALTIES FOR NONCOMPLIANCE

No structure or land shall hereafter be constructed, located, extended, converted, or altered without full
compliance with the terms of this ordinance and other applicable regulations.  Violations of the
provisions of this ordinance by failure to comply with any of its requirements (including violations of
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conditions and safeguards established in connection with conditions) shall constitute a misdemeanor.
 Any person who violates this ordinance or fails to comply with any of its requirements shall upon
conviction thereof be fined not more than _______ or imprisoned for not more than ____ days, or
both, for each violation, and in addition shall pay all costs and expenses involved in the case. 
Nothing herein contained shall prevent the _________ from taking such other lawful action as is
necessary to prevent or remedy any violation. You may want to include some language here
about the potential consequences if the action also “takes” a species listed under the
Endangered Species Act.

__4_ ABROGATION AND GREATER RESTRICTIONS

This ordinance is not intended to repeal, abrogate, or impair any existing easements, covenants, or deed
restrictions.  However, where this ordinance and another ordinance, easement, covenant, or deed
restriction conflict or overlap, whichever imposes the more stringent restrictions shall prevail.

__5_ INTERPRETATION

In the interpretation and application of this ordinance, all provisions shall be:

_24__ Considered as minimum requirements;
_25__ Liberally construed in favor of the governing body; and,
_26__ Deemed neither to limit nor repeal any other powers granted under State statutes.

__6_ WARNING AND DISCLAIMER OF LIABILITY

The degree of flood protection required by this ordinance is considered reasonable for regulatory purposes
and is based on scientific and engineering considerations.  Larger floods can and will occur on rare
occasions.  Flood heights may be increased by man-made or natural causes.  This ordinance does not
imply that land outside the areas of special flood hazards or uses permitted within such areas will be
free from flooding or flood damages.  This ordinance shall not create liability on the part of
_____________________, any officer or employee thereof, or the Federal Insurance Administration,
for any flood damages that result from reliance on this ordinance or any administrative decision
lawfully made hereunder.

SECTION 4.0:  ADMINISTRATION

__1_ ESTABLISHMENT OF DEVELOPMENT PERMIT

4.1-1 Development Permit Required

A development permit shall be obtained before construction or development begins within any area



11

of special flood hazard established in Section 3.2.  The permit shall be for all structures including
manufactured homes, as set forth in the “DEFINITIONS,” and for all development including fill and
other activities, also as set forth in the “DEFINITIONS.”

4.1-2 Application for Development Permit

Application for a development permit shall be made on forms furnished by the_________ and may
include, but not be limited to, plans in duplicate drawn to scale showing the nature, location,
dimensions, and elevations of the area in question; existing or proposed structures, fill, storage of
materials, drainage facilities, and the location of the foregoing.  Specifically, the following
information is required:

_27__ Elevation in relation to mean sea level, of the lowest floor (including basement) of all
structures;

_28__ Elevation in relation to mean sea level to which any structure has been floodproofed;
_29__ Certification by a registered professional engineer or architect that the floodproofing

methods for any nonresidential structure meet the floodproofing criteria in Section 5.2-2;
_30__ Description of the extent to which a watercourse will be altered or relocated as a result of

proposed development; and
_31__ Identification of the Riparian Buffer Zone, CMZ, and/or floodplain on the site map and

location of the building site location in relation to the Riparian Buffer Zone these areas. 

__2_ DESIGNATION OF THE LOCAL ADMINISTRATOR

The (local administrator) is hereby appointed to administer and implement this ordinance by granting
or denying development permit applications in accordance with its provisions.

__3_ DUTIES AND RESPONSIBILITIES OF THE LOCAL ADMINISTRATOR

Duties of the (local administrator) shall include, but not be limited to:

4.3-1 Permit Review

_32__ Review all development permits to determine that the permit requirements of this ordinance
have been satisfied.

_33__ Review all development permits to determine that all necessary permits have been obtained
from those Federal, State, or local governmental agencies from which prior approval is required,
including those local, State or Federal permits that may be required to assure compliance with the
Endangered Species Act or other appropriate fisheries regulations.  If Federal funding is involved,
the applicant shall furnish evidence from the Federal agency assuring compliance with the
Endangered Species Act.
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_34__ Review all development permits to determine if the proposed development is located in the
floodway, or in the protected area of the Riparian Buffer Zone.  If located in the floodway, assure
that the encroachment provisions of Section 5.4(1) are met.  If located in the protected area,
assure that all provisions related to the Riparian Buffer Zone at Section 5.5 are met.

_35__ The applicant shall be notified that the (city, county) has reviewed the permit for compliance
with floodplain management and riparian buffer zone requirements of this ordinance, but that it
has not been reviewed for compliance with the Endangered Species Act.  The decision does not
conclude that activities allowed will or will not conflict with provisions of the Federal ESA, and
should not be construed to authorize any activity that will conflict with or violate the ESA.  It is
the applicant who must ensure that the approved activities are designed, constructed, operated and
maintained in a manner that complies with the ESA. 

_36__ (OPTIONAL)  The applicant shall be notified that during review of this development
proposal, it was determined that this property contains land within the Riparian Buffer Zone,
which is an area that must remain in an undisturbed condition in which only native plants are
allowed to grow, and that the applicant is required by this ordinance to record a Notice on Title on
the property before a permit may be issued.

_37__ In an effort to site structures as far away from the watercourse and protected area as possible,
the applicant will be apprised of the elevations of the 10-year and 50-year floods in detailed study
areas at the same time that the (city, county) provides the 100-year elevation as a part of the
permit review.  The applicant, in addition to plotting the 100-year elevation near the building site,
will also plot the 10 and 50-year elevations on the land.  The 100-year flood has a 26% chance of
occurring in a 30-year period, while the 50-year flood has almost twice that chance (45%) and the
10-year flood has a 96% chance, i.e., it will almost certainly happen at least once in the 30-year
period.  The purpose is to show the applicant the significantly lower risk of placing the structure
further away from the watercourse.  

4.3-2 Use of Other Base Flood Data (In A and V Zones)

When base flood elevation data has not been provided (A and V Zones) in accordance with Section
3.2, BASIS FOR ESTABLISHING THE AREAS OF SPECIAL FLOOD HAZARD, the (local
administrator) shall obtain, review, and reasonably utilize any base flood elevation and floodway data
available from a Federal, State or other source, in order to administer Sections 5.2, SPECIFIC
STANDARDS, and 5.4 FLOODWAYS.

4.3-3 Information to be Obtained and Maintained

_38__ Where base flood elevation data is provided through the Flood Insurance Study, FIRM, or
required as in Section 4.3-2, obtain and record the actual elevation (in relation to mean sea level)
of the lowest floor (including basement) of all new or substantially improved structures, and
whether or not the structure contains a basement.

_39__ For all new or substantially improved floodproofed structures where base flood elevation data
is provided through the Flood Insurance Study, FIRM, or as required in Section 4.3-2:
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_1__ Obtain and record the elevation (in relation to mean sea level) to which the structure
was floodproofed and

_2__ Maintain the floodproofing certifications required in Section 4.1-2(3).

_40__ Maintain for public inspection all records pertaining to the provisions of this ordinance.
4.3-4 Alteration of Watercourses Define “alternation:

_41__ Notify adjacent communities and the Department of Ecology prior to any alteration or
relocation of a watercourse, and submit evidence of such notification to the Federal Insurance
Administration.

_42__ generally stream relocations should not be allowed unless the primary function of the action
is to restore ecological functioning.

_43__ Require that maintenance be provided within the altered or relocated portion of said
watercourse so that the flood carrying capacity is not diminished.  If the maintenance program
calls for future cutting of planted native vegetation used in performing the alteration, the system
shall be oversized at the time of construction to compensate for said vegetation growth or any
other natural factor that may need future maintenance. 

_44__ Alterations and relocations, including stabilization projects, shall not degrade fish habitat or
the physical processes that create and maintain habitat, or cause increased flood hazard or erosion
to other properties and shall be subject to the following provisions:

a) Bridges shall be used instead of culverts on all Type 1 streams, and shall meet fish habitat
requirements of the State Department of Fish and Wildlife.

2__ Any culverts that are used on fish-bearing streams must be arch/bottomless
culverts or provide comparable fish protection, and must meet fish habitat
requirements of the State Department of Fish and Wildlife Design Manual for
Culverts, or more restrictive local standards.

3__ Bridges or other crossings must allow for uninterrupted downstream movement
of wood and gravel, must be as close to perpendicular to the stream as possible,
be designed to minimize fill and to pass 100-year flood flows allow full channel
migration and conveyance of flood water (100 year flood flows).

4__ Alterations must maintain natural meander patterns, channel complexity and
floodplain connectivity.  Where feasible, such characteristics must be restored as
part of the alteration; if not feasible because the impact is minimal, the applicant
shall pay a fee in lieu into a fund the (city, county) can use on the stream, adjacent
to the site, where the impact would be greater.

5__ The applicant shall identify the channel migration zone for the stream at the
project site and for a reasonable reach upstream and downstream of the site, and
shall not undertake actions as part of the alteration that would in any way inhibit
movement of the channel. (Note: you should define “reasonable.”)

6__ Wherever feasible as part of an alteration, culverts that do not meet fish habitat
requirements must be removed or replaced as part of the project.



14

7__ Alteration projects shall not result in blockage of side channels.  If at the time of
the alteration there are known barriers to fish passage into side channels, they
shall be removed. 

8__ If man-made side channels are part of an alteration project for irrigation,
industrial or similar purposes, they shall be adequately screened, per requirements
of the State Department of Fish and Wildlife’s Salmonid Screening Manual, or
more restrictive local standards.

9__ For any alteration of a salmonid-bearing stream whose channel is subject to
migration, bioengineered (“soft”) armoring of streambanks is required.  For
alteration of other fish-bearing streams, soft armoring of streambanks is required
wherever possible, in order to allow for woody debris recruitment, gravels for
spawning and creation of side channels.  Whatever technique is used must be
designed in accordance with the State Department of Fish and Wildlife’s Stream
Bank Guidelines, or more restrictive local standards.  Note: this paragraph makes
it seem like the only solution to altering a stream is to construct bioengineered
armoring.  Actually, the solution may be not to armor it at all.  See the standards
developed in the Shoreline Guidelines on bank stabilization.

4.3-5 Interpretation of FIRM Boundaries

Make interpretations where needed, as to exact location of the boundaries of the areas of special flood
hazards (for example, where there appears to be a conflict between a mapped boundary and actual
field conditions).  The person contesting the location of the boundary shall be given a reasonable
opportunity to appeal the interpretation as provided in Section 4.4.

NOTE - If you do not include Section 4.4 (Variance Procedure), end the above sentence after the word
“interpretation” and add the following sentence: “Such appeals shall be granted consistent with the
standards of Section 60.6 of the Rules and Regulations of the National Flood Insurance Program (44
CFR 59-76).”

__4_ VARIANCE PROCEDURE

4.4-1 Appeal Board

_45__ The ________ as established by _________ shall hear and decide appeals and requests for
variances from the requirements of this ordinance.

_46__ The __________ shall hear and decide appeals when it is alleged there is an error in any
requirement, decision, or determination made by the __________ in the enforcement or
administration of this ordinance.

_47__ Those aggrieved by the decision of the ____________, or any taxpayer, may appeal such
decision to the ____________, as provided in _____________.

_48__ In passing upon such applications, the _________ shall consider all technical evaluations, all
relevant factors, standards specified in other sections of this ordinance, and:
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_3__ The danger that materials may be swept onto other lands to the injury of others;
_4__ The danger to life and property due to flooding or erosion damage;
_5__ The susceptibility of the proposed facility and its contents to flood damage and the

effect of such damage on the individual owner;
_6__ The importance of the services provided by the proposed facility to the community;
_7__ The necessity to the facility of a waterfront location, where applicable;
_8__ The availability of alternative locations for the proposed use which are not subject to

flooding or erosion damage;
_9__ The compatibility of the proposed use with existing and anticipated development;
_10__ The relationship of the proposed use to the comprehensive plan and flood plain

management program for that area;
_11__ The safety of access to the property in times of flood for ordinary and emergency

vehicles;
_12__ The expected heights, velocity, duration, rate of rise, and sediment transport of the

flood waters and the effects of wave action, if applicable, expected at the site; and,
_13__ The costs of providing governmental services during and after flood conditions,

including maintenance and repair of public utilities and facilities such as sewer, gas,
electrical, and water systems, and streets and bridges.
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_49__ Upon consideration of the factors of Section 4.4-1(4) and the purposes of this ordinance, the
___________ may attach such conditions to the granting of variances, as it deems necessary to
further the purposes of this ordinance.

_50__ The ___________ shall maintain the records of all appeal actions and report any variances to
the Federal Insurance Administration upon request.

4.4-2 Conditions for Variances

_51__ Generally, the only condition under which a variance from the elevation standard may be
issued is for new construction and substantial improvements to be erected on a lot of one-half acre
or less in size contiguous to and surrounded by lots with existing structures constructed below the
base flood level, providing items (i-xi) in Section 4.4-1(4) have been fully considered.  As the lot
size increases the technical justification required for issuing the variance increases.

_52__ Variances may be issued for the reconstruction, rehabilitation, or restoration of structures
listed on the National Register of Historic Places or the State Inventory of Historic Places, without
regard to the procedures set forth in this section.

_53__ Variances shall not be issued within a designated floodway if any increase in flood levels
during the base flood discharge would result.

_54__ Variances shall only be issued upon a determination that the variance is the minimum
necessary, considering the flood hazard, to afford relief.

_55__ Variances shall only be issued upon:

_14__ A showing of good and sufficient cause;
_15__ A determination that failure to grant the variance would result in exceptional

hardship to the applicant;
_16__ A determination that the granting of a variance will not result in increased flood

heights, additional threats to public safety, extraordinary public expense, create
nuisances, cause fraud on or victimization of the public, or conflict with existing local
laws or ordinances.
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_56__ Variances as interpreted in the National Flood Insurance Program are based on the general
zoning law principle that they pertain to a physical piece of property; they are not personal in
nature and do not pertain to the structure, its inhabitants, economic or financial circumstances. 
They primarily address small lots in densely populated residential neighborhoods.  As such,
variances from the flood elevations should be quite rare.

_57__ Variances may be issued for nonresidential buildings in very limited circumstances to allow a
lesser degree of floodproofing than watertight or dry-floodproofing, where it can be determined
that such action will have low damage potential, complies with all other variance criteria except
4.4-2(1), and otherwise complies with Sections 5.1-1, 5.1-3, and 5.1-4 of the GENERAL
STANDARDS.

_58__ Any applicant to whom a variance is granted shall be given written notice that the structure
will be permitted to be built with a lowest floor elevation below the base flood elevation and that
the cost of flood insurance will be commensurate with the

      Increased risk resulting from the reduced lowest floor elevation.

SECTION 5.0:  PROVISIONS FOR FLOOD HAZARD REDUCTION

__1_ GENERAL STANDARDS

In all areas of special flood hazards, the following standards are required:

5.1-1 Anchoring

_59__ All new construction and substantial improvements shall be anchored to prevent flotation,
collapse, or lateral movement of the structure.

_60__ All manufactured homes must likewise be anchored to prevent flotation, collapse, or lateral
movement, and shall be installed using methods and practices that minimize flood damage. 
Anchoring methods may include, but are not limited to, use of over-the-top or frame ties to
ground anchors (Reference FEMA’s “Manufactured Home Installation in Flood Hazard Areas”
guidebook for additional techniques).

5.1-3 Construction Materials and Methods

_61__ All new construction and substantial improvements shall be constructed with materials and
utility equipment resistant to flood damage.

_62__ All new construction and substantial improvements shall be constructed using methods and
practices that minimize flood damage.  If a lot has a buildable site out of the floodplain, new
construction shall be directed to that area.  For buildings that have no option and must be built in
the floodplain, methods and practices include commonly-accepted measures, such as placing
structures on the highest land on the lot, orienting structures parallel to flow rather than
perpendicular, and siting structures as far away from the watercourse and protected area as
possible (see Section 4.3-1[6]).  Also, if the local administrator detects any evidence of active
hyporheic exchange on a site, the building shall be located to minimize disruption of such
exchange.
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_63__ Electrical, heating, ventilation, plumbing, and air-conditioning equipment and other service
facilities shall be designed and/or otherwise elevated or located so as to prevent water from
entering or accumulating within the components during conditions of flooding.

5.1-4 Utilities

_64__ All new and replacement water supply systems shall be designed to minimize or eliminate
infiltration of flood waters into the systems;

_65__ New and replacement sanitary sewage systems shall be designed to minimize or eliminate
infiltration of flood waters into the systems and discharges from the systems into flood waters;
and

_66__ Onsite waste disposal systems shall be located to avoid impairment to them or contamination
from them during flooding.  New on-site sewage disposal systems are prohibited in the Riparian
Buffer Zone, the floodway, in areas not yet mapped where there could be channel migration and
within the 10-year floodplain elevation. 

5.1-5 Subdivision Proposals

_67__ All subdivision proposals shall be consistent with the need to minimize flood damage;
_68__ All subdivision proposals shall have public utilities and facilities, such as sewer, gas,

electrical, and water systems located and constructed to minimize or eliminate flood damage;
_69__ All subdivision proposals shall have adequate drainage provided to reduce exposure to flood

damage; and,
_70__ Where base flood elevation data has not been provided or is not available from another

authoritative source, it shall be generated for subdivision proposals and other proposed
developments which contain at least 50 lots or 5 acres (whichever is less).

_71__ All subdivision proposals shall be consistent with the need to maximize riparian ecosystems,
allow for channel migration and preserve existing beneficial natural functions, by:

a) Identifying the Riparian Buffer Zone, floodway, and channel migration zone (if known)
on proposed subdivision maps.

b) Prohibiting new, buildable lots within the Riparian Buffer Zone, floodway and, if known,
the channel migration zone.

c) Requiring that new lots outside the Riparian Buffer Zone, floodway and, if known, the
channel migration zone, have land with adequate building space outside the 100-year
floodplain.

d) For existing legal subdivisions in the floodplain, new construction on lots that have
adequate buildable space outside the floodplain is directed to that location. 

e) For any development that can occur in new subdivisions, such as access roads, utilities,
parks, trails, etc., limits on impervious surfaces and native vegetation removal at Section
5.5 shall apply, and new road crossings over streams are prohibited.   

f) The local administrator should apply concepts of cluster development, density transfer,
credits and bonuses, planned unit development, and transfer of development rights
wherever possible and allowed by the (city’s, county’s) development codes. 

Note: most local jurisdictions will know where the Channel Migration Zone is because
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that is a requirement of the inventory that is done as part of developing a
Shoreline Master Program under the new Shoreline Guidelines.  Saying “if
known” provides a very large loophole for not getting this information. 

5.1-6 Review of Building Permits

Where elevation data is not available either through the Flood Insurance Study, FIRM, or from
another authoritative source (Section 4.3-2), applications for building permits shall be reviewed to
assure that proposed construction will be reasonably safe from flooding.  The test of reasonableness is
a local judgment and includes use of historical data, high water marks, photographs of past flooding,
etc., where available.  Failure to elevate at least two feet above the highest adjacent grade in these
zones may result in higher insurance rates.

__2_ SPECIFIC STANDARDS

In all areas of special flood hazards where base flood elevation data has been provided (Zones A1-30,
AH, and AE) as set forth in Section 3.2, BASIS FOR ESTABLISHING THE AREAS OF SPECIAL
FLOOD HAZARD, or Section 4.3-2, Use of Other Base Flood Data (In A and V Zones), the
following provisions are required:

5.2-1 Residential Construction

_72__ New construction and substantial improvement of any residential structure shall have the
lowest floor, including basement, elevated one foot or more above the base flood elevation.

_73__ Fully enclosed areas below the lowest floor that are subject to flooding are prohibited, or shall
be designed to automatically equalize hydrostatic flood forces on exterior walls by allowing for
the entry and exit of floodwaters.  Designs for meeting this requirement must either be certified by
a registered professional engineer or architect or must meet or exceed the following minimum
criteria:

_17__ A minimum of two openings having a total net area of not less than one square inch
for every square foot of enclosed area subject to flooding shall be provided.

_18__ The bottom of all openings shall be no higher than one foot above grade.
_19__ Openings may be equipped with screens, louvers, or other coverings or devices

provided that they permit the automatic entry and exit of floodwaters.

5.2-2 Nonresidential Construction

New construction and substantial improvement of any commercial, industrial or other nonresidential
structure shall either have the lowest floor, including basement, elevated one foot or more above the
base flood elevation; or, together with attendant utility and sanitary facilities, shall:
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_74__ Be floodproofed so that below one foot or more above the base flood level the structure is
watertight with walls substantially impermeable to the passage of water;

_75__ Have structural components capable of resisting hydrostatic and hydrodynamic loads and
effects of buoyancy;

_76__ Be certified by a registered professional engineer or architect that the design and methods of
construction are in accordance with accepted standards of practice for meeting provisions of this
subsection based on their development and/or review of the structural design, specifications and
plans.  Such certifications shall be provided to the official as set forth in Section 4.3-3(2);

_77__ Nonresidential structures that are elevated, not floodproofed, must meet the same standards
for space below the lowest floor as described in 5.2-1(2);

_78__ Applicant’s floodproofing nonresidential buildings shall be notified that flood insurance
premiums will be based on rates that are one foot below the floodproofed level (e.g. a building
floodproofed to the base flood level will be rated as one foot below).

5.2-3 Manufactured Homes

(1) All manufactured homes to be placed or substantially improved on sites:

(i) Outside of a manufactured home park or subdivision,
(ii) In a new manufactured home park or subdivision,
(iii) In an expansion to an existing manufactured home park or subdivision, or
_20__ In an existing manufactured home park or subdivision on which a manufactured

home has incurred “substantial damage” as the result of a flood;

Shall be elevated on a permanent foundation such that the lowest floor of the manufactured home
is elevated one foot or more above the base flood elevation and be securely anchored to an
adequately designed foundation system to resist flotation, collapse and lateral movement.

(2) Manufactured homes to be placed or substantially improved on sites in an existing manufactured
home park or subdivision that are not subject to the above manufactured home provisions shall be
elevated so that either:

(i) The lowest floor of the manufactured home is elevated one foot or more above
the base flood elevation, or

(ii) The manufactured home chassis is supported by reinforced piers or other foundation
elements of at least equivalent strength that are no less than 36 inches in height above
grade and be securely anchored to an adequately designed foundation system to resist
flotation, collapse, and lateral movement.

5.2-4 Recreational Vehicles

Recreational vehicles placed on sites are required to either:

(i) Be on the site for fewer than 180 consecutive days; or
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(ii) Be fully licensed and ready for highway use, on its wheels or jacking system, is
attached to the site only by quick disconnect type utilities and security devices,
and has no permanently attached additions; or

(iii) Meet the requirements of 5.2-3 above and the elevation and anchoring
requirements for manufactured homes.

5.3 BEFORE REGULATORY FLOODWAY

In areas with base flood elevations but where a regulatory floodway has not been designated, no new
construction, substantial improvements, or other development (including fill) shall be permitted within
Zones A1-30 and AE on the community’s FIRM, unless it is demonstrated that the cumulative effect
of the proposed development, when combined with all other existing and anticipated development,
will not increase the water surface elevation of the base flood more than one foot at any point within
the community.

5.4 FLOODWAYS

Located within areas of special flood hazard established in Section 3.2 are areas designated as
floodways.  Since the floodway is an extremely hazardous area due to the velocity of floodwaters
which carry debris, potential projectiles, and erosion potential, the following provisions apply:

6_ Prohibit encroachments, including fill, new construction, substantial improvements, and
other development unless certification by a registered professional engineer is provided
demonstrating through hydrologic and hydraulic analyses performed in accordance with
standard engineering practice that the proposed encroachment shall not result in any
increase in flood levels during the occurrence of the base flood discharge.  If the
mapped floodway is the greater of the measures at Section 5.5-1, uses in the floodway
are subject to the restrictions of the Riparian Buffer Zone, unless an exception is
applied for per Section 5.5-3(i).  Also, an exception to the no-rise criteria is allowed at
the discretion of the local administrator for projects designed to create or restore fish
habitat, including recruitment of woody debris.     

7_ Construction or reconstruction of residential structures is prohibited within designated
floodways, except for (i) repairs, reconstruction, or improvements to a structure which
do not increase the ground floor area; and (ii) repairs, reconstruction or improvements
to a structure, the cost of which does not exceed 50 percent of the market value of the
structure either, (A) before the repair, or reconstruction is started, or (B) if the
structure has been damaged, and is being restored, before the damage occurred. Any
project for improvement of a structure to correct existing violations of state or local
health, sanitary, or safety code specifications which have been identified by the local
code enforcement official and which are the minimum necessary to assure safe living
conditions or to structures identified as historic places shall not be included in the 50
percent.

(3) If Section 5.4(1) is satisfied, all new construction and substantial improvements shall
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comply with all applicable flood hazard reduction provisions of Section 5.0,
PROVISIONS FOR FLOOD HAZARD REDUCTION.

__3_ ADDITIONAL STANDARDS FOR RIPARIAN ECOSYSTEM PROTECTION

In all areas of special flood hazards, including unnumbered A and V zones, the following
standards apply:

5.5-1 Riparian Buffer Zone (RBZ)

A Riparian Buffer Zone is established for all watercourses including off channel areas –
areas outside this zone but within the Special Flood Hazard Area provide necessary protection to the
RBZ.  The RBZ is the greater of the following:

_ 150 feet measured perpendicularly from ordinary high water for Type 1 and 2 salmonid-
bearing streams; for Type 2 nonsalmonid-bearing and Type 3 streams, lakes and marine
shorelines, the distance is 100 feet; on Type 4 and 5 streams and in arid areas, it is 50 feet;

_ the Channel Migration Zone (where known) plus 50 feet; 
_ the mapped Floodway (where available).

_ Note: Use DNR ‘s new definitions for stream types.  Also, you could make this consistent
with the standards for Vegetation Protection areas under the Shoreline Guidelines.

The Riparian Buffer Zone is an overlay zone that encompasses lands as defined above on either side
of all streams, and for all other watercourses including off channel areas.  The RBZ is a no-
disturbance zone, other than for approved stream restoration activities.  Any property or portion
thereof that lies within the RBZ is subject to the restrictions of the RBZ, as well as any zoning
restrictions that apply to the parcel in the underlying zone.  Restrictions in this area apply to all
development, per the definition of “development,” and the following restrictions are specifically
noted:

1_ Buildings, including accessory buildings, are prohibited.
2_ No new impervious surfaces may be created.
10__ Removal of native vegetation is prohibited.
11__ New clearing, grading, filling, land-disturbing activity or other

“development” (see definition) is not allowed, other than for the purpose of
replacing non-native vegetation with native vegetation, and for other restoration
work that may be approved by the local administrator.

12__ Septic tanks and drain fields, dumping of any materials, hazardous or
sanitary waste landfills, and receiving areas for toxic or hazardous waste or other
contaminants, are prohibited.
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5.5-2 Outside the Riparian Buffer Zone

Outside the Riparian Buffer Zone but within the floodplain, the following restrictions apply:

3_ Buildings shall be set back 15 feet from the RBZ and shall be constructed using post,
pier, piling or stem-wall construction techniques, which permit water to flow beneath
the structure, or;

4_ If a building is proposed to be built on earth fill, it must be set back 15 feet from the
RBZ and the applicant must obtain a certification from a qualified professional that the
fill will/will not harm fish habitat, and that it will/will not block side channels, or inhibit
channel migration, or increase flood hazard to others i.e., the fill will not be placed
within a channel migration zone, whether or not the [city, county] has delineated such
zones as of the time of the application.  This certification must comply with the (city’s,
county’s) peer review process. 

5_ Balanced cut and fill techniques may be used to elevate a structure, provided the
structure is set back 15 feet from the RBZ and the fill is approved by the local
administrator, who shall require certification from a qualified professional that the fill
will will/will not harm fish habitat, and that it will/will not block side channels or inhibit
channel migration, or increase flood hazard to others i.e., the fill will not be placed
within a channel migration zone whether or not the [city, county] has delineated such
zones as of the time of the application.  This certification must comply with the (city’s,
county’s) peer review process.

      OPTIONAL:  Change “may” to “shall” in (c) and require balanced cut and fill together
with a required certification; replace (b) with (c).

6_ Creation of new impervious surfaces shall not exceed 10 percent of the surface area of
the portion of the lot in the floodplain.

7_ Removal of native vegetation must leave 65 percent of the surface area of the portion
of the lot in the floodplain in an undeveloped state; the 65 percent pertains to the entire
portion of the lot in the floodplain, including that area in the RBZ, where removal of
native vegetation is prohibited. 

8_ For existing lots created before the date of this ordinance, and for lots in degraded
condition, the applicant can apply for an exception to the impervious surface and
vegetation retention requirements.  The standard for exceptions is to minimize total
building coverage and all other impervious surfaces to allow up to 3000 square feet of
disturbance if the lot is less than 30,000 square feet, and no more than 10 percent if the
lot is greater than 30,000 square feet.  Disturbance includes land alteration involving
grading, utility installation and landscaping, but does not include land used for an on-
site sewage disposal system.  If the applicant cannot meet the impervious surface and/or
vegetation retention standards because of site degradation, he/she will be notified of
possible consequences related to the Endangered Species Act, and provided such
notification described at Section 4.3-1(4), the purpose of which is to encourage



25

restoration.
9_ The proposed action must be designed and located so that it will not require new

structural flood protection (e.g., levees)

5.5-3 Exceptions to Restrictions of the Riparian Buffer Zone  

The local administrator may grant an exception to the requirements of the Riparian Buffer
Zone.  Such an exception must be based on a report prepared by a qualified professional for
the applicant, and shall require conditions of approval, including mitigation and/or
restoration, necessary to assure that the action will not in any way degrade riparian
ecosystem functions. 

10_ Some uses are allowed outright, including activities such as:  [1] repair or remodel of
an existing building in its existing footprint, including buildings damaged by fire or
other casualties; [2] removal of noxious weeds; [3] replacement of non-native
vegetation with native vegetation; [4] ongoing activities such as lawn and garden
maintenance; [5] removal of hazard trees; [6] normal maintenance of public utilities and
facilities; and [7] restoration or enhancement of floodplains, riparian areas and streams
that meet Federal and State standards.

11_ Water-dependent uses, such as fish enhancement projects approved by the (city,
county), private boat docks, marinas, boat ramps, etc.

12_ Normal farm practices, other than buildings, in existence at the date of adoption of this
ordinance, on land zoned for agriculture.

13_ Crossings by transportation facilities and utility lines.  Issuance of permits for such uses
or activities is contingent upon the completion of a feasibility study that identifies
alternative routing strategies that do not violate the RBZ, and on a mitigation plan that
assures no net loss of ecological functions in the RBZ and provides restoration where
the RBZ is degraded. 

14_ Trails are only allowed after a critical areas study documents no loss of buffer function,
mitigation is added which may include increasing buffer widths equal to the width of the
trail, construction uses pervious materials, and the trail is located on the portion of the
buffer that is farther away from the stream.

15_ New construction of single-family buildings is not permitted except as may be approved
through a variance related to size, shape or topography of the property weighed against
the possibility of a taking for a parcel that was legally created prior to the date of this
ordinance, and may only be allowed if the action results in an equal or greater level of
ecological function than the current condition, as certified by a qualified professional.

16_ Buffer width averaging may be allowed by the local administrator if it is based on a
Habitat Management Plan prepared by a qualified professional, will provide additional
natural resource protection over existing conditions, and the total area contained in the
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buffer on the development proposal site does not decrease nor is there more than a 25
percent decrease anywhere within the buffer.  The local administrator may increase
buffer widths when necessary to protect streams.  This action will be supported by
appropriate documentation demonstrating that:  [1] a larger buffer is necessary to
maintain critical habitat; [2] increased protection is necessary based on evidence of a
migrating stream channel; or [3] the adjacent land is susceptible to severe erosion and
erosion control measures cannot effectively prevent adverse impacts to the riparian
area.

17_ Floodway exception.  If a proposed site is in a floodway that exceeds the other two
distance measurements in the RBZ, the applicant has the option to determine whether
or not the site is located within the elevation of the 10-year floodplain.  If it is both
within the floodway and 10-year floodplain, the RBZ and floodway restrictions apply; if
it is within the floodway but outside the 10-year floodplain, floodway restrictions and
restrictions outside the RBZ apply.

18_ Modifications based on detailed community studies.  If a community has completed,
documented and adopted a detailed, comprehensive watershed-type analysis that better
defines riparian areas based on site conditions, etc., that material can be used to modify
the RBZ distances (150, 100 and 50 feet) in Section 5.5-1. 
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